Selecting a single case or decision as your "commercial calamity" is a challenging task. The problem is not so much in finding a decision in the commercial law that is wanting in some respects. Such decisions abound. Teaching commercial law would not be nearly as fun as it is if all decisions were correct. Who does not enjoy the thrill of having students realize that the opinion that seemed so obviously correct last night (or a few minutes before * Milton Underwood Professor of Law, Vanderbilt University Law School. I would like to thank Douglas Baird and John Goldberg for providing helpful comments on an earlier draft. class) cannot withstand careful scrutiny? For better or for worse, it does not appear that judges are selected based on their ability to navigate through our commercial law jurisprudence. Thus, the challenge posed by the question is not so much to find a decision that is wanting in some respect; rather, it is to define the metric by which one measures "calamity" status. Like many things in law, where you go in will determine where you come out.
There are a number of ways in which one could view a case as a calamity. There are many silly decisions that involve a lot of money, but they tend to be one-off occurrences. Telling Texaco that it owes $10 billion to Pennzoil for what most would view as part of the normal rough and tumble in a merger setting is surely a calamity to Texaco, but it has little lasting effect on the economy as a whole. Texaco shareholders are upset; Pennzoil shareholders rejoice; diversified shareholders rue the transactions costs incurred in moving the money around. Yet on a going-forward basis, the risk of similar decisions can be easily handled. Shortly after the decision, lawyers tattooed their documents with legends that there was no legally enforceable deal. Fool me once, shame on you. Fool me twice, shame on me.
The dynamic nature of commercial practice ensures that many illfounded decisions do not rise to the level of calamity status. The future costs of many decisions are capped by the costs of contracting around. The UCC is too generous in awarding consequential damages? A simple term in the contract rectifies matters. The common law errs in not awarding attorneys' fees to those who vindicate their contractual rights in court? A few lines of text move the parties to the solution that they prefer. Indeed, as contracting costs decrease due to decreasing transaction costs, the harm imposed by an ill-fitting default rule decreases as well.
Even some mandatory rules do not generate as much costs as one might think. Perhaps the balance between costs and accuracy tilts toward a strong version of the parol evidence rule.! One may not be able to change this directly by contract, as courts may well object to any attempt to alter their interpretative rules. Even the most clearly worded merger clause may not do the trick. 2 But one can accomplish the desired result indirectly. Simply find an arbitration forum that follows the interpretive methodology that the parties, at the time of contracting, find more attractive. 3 Looking solely at the cost that a decision entails may thus not be the best way to identify a calamity. One alternative standard for singling out one case for special condemnation would be identifying the most brazen attempt to rewrite the law. The sin here is a lack of respect for the rule of law. For example, Justice Douglas, in one of his first opinions on the Supreme Court, interpreted the Bankruptcy Act in a way that aligned the law with his prior views of the matter. 4 The better reading of prior case law would have endorsed relative priority, but Justice Douglas enshrined absolute priority into our bankruptcy system. Moreover, he undertook this act of transformation while protesting that he was simply following existing law. Yet this act of judicial fiat, while perhaps a fitting start to Justice Douglas's career, 5 does not seem to have led to much damage. Indeed, in the case itself, the bondholders ended up with the stock of the reorganized company, and the outbreak of World War II ensured that the stock was worth more than the principal on the old bonds. 6 Absolute priority may not have been the better reading of prior law, but it is certainly a result that we can live with. Indeed, from a policy matter, some would view this as the better result. 7 To the extent that Justice Douglas's judicial craft raises hackles, his effort here did not become an exemplar followed by other judges.
So what is left? How about Till v. SCS Credit Corp.? 8 I am open to arguments that there are worse cases out there along some metric--certainly the other participants in this symposium have put forth worthy contendersbut I am comfortable in applying the label "calamity" to this one. This case is a calamity at two levels. First, it is an area where the legal system needs a rule of decision. Contract simply will not work. The Supreme Court's fundamental task was not so much to get it right as it was to get it done. On 
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this score, it failed. Second, the opinions generated in the case are a calamity in that they suggest that the Court cares little about commercial law. It would be one thing if the failure to decide stemmed from an overriding normative dispute among the justices. Had the opinions diverged because of a fundamental disagreement over the method of statutory interpretation or over a dispute as to the conceptual foundation of the law at issue, one could perhaps justify the result on the grounds that all battles worth fighting require sacrifice. But Till was not such a case. This lack of care untethers the application of the Bankruptcy Code from any sensible bankruptcy policy.
The issue in Till seems straightforward enough. The Tills had bought a used truck on credit. The purchase price, including taxes and fees, was a bit more than $6700. The Tills paid $300 in cash, and promised to pay the rest off in about two and a half years, at an interest rate of 21%. Such an interest rate would strike many as excessive, but the Tills' financial profile forced them into the sub-prime market, where rates such as these are common. The total payments under the loan were slated to be $8,285.24. Things did not go as planned, however, and the Tills encountered financial difficulties. They filed for Chapter 13 bankruptcy a year after the loan was signed. 9 The Tills wanted to keep their truck. In this, the Tills were like many debtors who try to rearrange their debts under Chapter 13. Chapter 13 allows a debtor to retain possession of non-exempt assets, provided that certain requirements are met. The lender, of course, still has to be paid. That is the whole point in having collateral. All agreed that the value of the truck today was $4000,10 though the lender was still owed $4,894.89. This valuation meant that the lender had a secured claim for $4000, and an unsecured one for the remainder." 1 The Bankruptcy Code allows Chapter 13 debtors to retain collateral so long as they promise that "the value ... of property to be distributed under the plan on account of such claim is not less than the allowed amount of such claim."' 12 Thus, "the value ... of property" to be paid under the plan to the creditor had to be $4000. Corp. v. Rash, 520 U.S. 953, 962 (1997) , though Congress tweaked this result through legislation in 2005. See 11 U.S.C.S. § 506(a)(2) (West Supp. 2006 ) (setting forth a valuation standard for personal property when the debtor is an individual).
" See 11 U.S.C.S. § 506(a) (West Supp. 2006) . 12 11 U.S.C. § 1325(a)(5)(B)(ii) (1994) . The recent amendments to the Bankruptcy Code restrict bifurcating a secured loan on an automobile into its secured and unsecured portion to vehicles purchased more than 910 days before bankruptcy. For newer cars, the amount of the claim is the amount of the total claim. See 11 U.S.C. § 1325(a) (1994) . This change in the method for ascertaining the amount of the secured claim does not affect the interest rate issue raised in Till.
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Had the Tills had $4000 in cash, they could have given this to the lender and thus satisfied the statutory requirement. The Tills, not surprisingly, did not have $4000 in cash that they could fork over to their lender. Thus, they wanted to pay the lender over time. So, what stream of payments over the three-year life of the Tills' Chapter 13 plan would have a "value" of $4000? The answer to this question turns on the appropriate rate of interest. The Tills suggested an interest rate of 9.5%. They arrived at this figure by using the "formula" approach adopted by a number of courts. 1 3 They began with the prime rate, which at the time was 8%, and added 1.5% to account for the fact that they were not as good a bet to repay the loan as were the customers to whom banks offer their prime rate. An add-on in this amount is within the range of what prior courts had endorsed.' 4 The lender thought that a higher rate was more appropriate. It reasoned that if it could get its hands on the Tills' truck, it could sell it for $4000, and then loan this money out at 21%. The lender was in the business of making sub-prime loans, and it charged all of its customers a 21% rate of interest. 15 In other words, because the lender is making a "coerced loan" to the debtor, it should receive the same rate of interest as if it had lent the money to a similar borrower in an arms-length relationship. 16 One may think that the bankruptcy court would have selected one of these approaches, or perhaps something in between, and that would have been that. After all, if we assume that the Tills fulfilled the payment terms of their Chapter 13 plan, the difference between the two contenders was $807.44 paid over a three-year period, seemingly not much over which to make a federal case.
Of course, things are more complicated. It is easy to glean what was at stake. The difference undoubtedly mattered to the Tills. People tend to file 13 See, e.g., In re Fowler, 903 F.2d 694, 698 (9th Cir. 1990 for bankruptcy only when they are facing severe financial distress. For people whom even after bankruptcy will struggle, $800 is not a trifling matter. Despite the fact that $800 is a lot of money to the Tills, it does not mean that they would necessarily find it in their interest to press the point vigorously. Even putting aside the cost of litigating the matter, the costs of failing to resolve the bankruptcy case promptly and having their financial situation broadcast to the world may well have exceeded any benefits the Tills would have won by an outright victory. That the Tills' case made it to the Supreme Court cannot be attributed to litigiousness on their part. This leaves the lender. From its perspective, the $800 was surely dwarfed by ,the amount of money it spent litigating the case. What mattered, of course, was not the money at stake in this case, but rather what legal rule would govern future cases of this type. The lender is a repeat player in bankruptcy, and how courts determine the applicable rate of interest in a Chapter 13 plan is an issue that matters a lot to it. In 2004, there were approximately 450,000 Chapter 13 cases. 17 To be sure, not every Chapter 13 debtor has a car, but it is probably a safe bet that at least half of them do. Over 85% of all American households own at least one car. 18 While one could conjecture that the less affluent may be less likely to own a car, and there is no requirement that a debtor keep her car, it is still likely the case that a substantial majority of the wage earners filing for Chapter 13 seek to retain a vehicle under their Chapter 13 plan. Also, while the $4000 value of the Tills' car does not strike me as exceptionally high, I know of no data that provides a solid handle on the average value of the cars that Chapter 13 debtors seek to retain. 19 Yet if we take half of the Chapter 13 cases and assume that the amount at stake in Till represented an average in these cases, that comes out to $180 million at stake for 2004 alone. One can easily see why there was enough at stake for the lenders to push this case to the Supreme Court. 19 In their pioneering work, Sullivan, Warren, and Westbrook examined a set of debtors who filed in 1981. They report that $3460 was the average value of cars that were collateral for loans from finance companies. See TERESA A. SULLIVAN ET AL., As WE FORGIVE OUR DEBTORS 308 tbl.17.3 (1989) . Using the Consumer Price Index as the benchmark, this is equal to more than $7400 today. 20 In the Supreme Court, the lender's counsel of record was noted appellate bankruptcy attorney Eric Brunstad. Brunstad specializes in appellate bankruptcy work, and it is safe to assume that his fees in the case exceed the amount at issue many times over.
Of course, in the long term, what was at stake in Till was the allocation of risk among those who borrow to purchase their cars. Lenders can assess who possesses a risk relatively easily these days. In a world with credit scoring, poor repayment prospects are easy to uncover. A number of borrowers will file for Chapter 13 and attempt to keep their collateral. The interest rate that bankruptcy courts approve will affect what all outside of bankruptcy pay. Lenders will adapt to any future rule. To the extent that they receive a higher rate of payments in Chapter 13 plans, this will put downward pressure on the rates that they charge their risky borrowers. 2 1 The more money lenders receive from borrowers that default, the less they will have to charge all of their borrowers. Conversely, reducing what lenders can recover in bankruptcy would induce lenders to charge more to all who present the risk of filing for bankruptcy. 22 Lenders will get their profits, and the only question is from whom. What is at issue is what will be the relative burdens among those risky borrowers who file for Chapter 13 and those who do not.
While lenders may thus be indifferent in the long-run, they care a lot in the intermediate-run. They already have a portfolio of existing loans, a large number of which will end up in Chapter 13. What they recover on these loans depends on which rule is in effect. As a matter of first approximation, the higher the interest rate, the more they will receive. 23 Indeed, based on the calculations above, it seems safe to assume that a total transfer of hundreds of millions of dollars was at stake in setting the rule by which interest rates in Chapter 13 plans are calculated. We can thus see why the lender, supported by other lenders, would be eager to push this case to a definitive resolution.
The early skirmishes in Till were inconclusive. The bankruptcy court sided with the Tills, endorsing the 9.5% rate that they proposed. 24 The district court, on the other hand, went with the lender and its 21% rate. 2 5 The Seventh Circuit articulated yet a third way to approach the problem. 26 It said that the proper place to begin was with the contract rate-here 21%-and 22 Also, to the extent that lenders in this area are running up against interest-rate ceilings, the interest-rate-in-bankruptcy issue may also affect the ability of some to get financing in the first instance.
23 Exactly how much more they will recover is uncertain. Higher interest rates make it more likely that a debtor will not be able to complete the plan. Should the plan fail, the lender will keep any payments received and can recover its collateral. 
then allow each side to argue why this rate does not reflect the risk of default posed by this debtor. The dissent in the court of appeals articulated yet a fourth position. 2 7 It argued that the rate should be based on what it would have cost the lender to obtain the funds elsewhere. The thought here is that, by not getting the $4000 from the Tills, the lender would have to turn to other sources of capital in order to meet the borrowing demand of its customers. So long as the lender had sufficient sources to fund all prospective loans, the cost of these funds represents the true cost to the lender of not getting its hands on the $4000 today.
The Supreme Court thus had four approaches from which to choose. It would be hard to label the adoption of any of the four a calamity. Adopting a higher rate would benefit lenders in the short-run and those risky borrowers who do not file for Chapter 13 in the long-run. A lower rate will help those with existing loans who file for bankruptcy (at the expense of lenders) as well as those with future loans who file for bankruptcy (at the expense of risky borrowers who do not file for bankruptcy). One's view of appropriate bankruptcy policy may tug one way or the other, but few would see any calamities lurking.
The Supreme Court, however, was able to create one. In an opinion by Justice Stevens, four justices endorsed the formula approach put forth by the Tills. Justice Scalia, writing on behalf of four justices, found the contract approach articulated by the Seventh Circuit a better fit with the statute. Justice Thomas wrote for himself. He concurred in the judgment reversing the court of appeals, but did not join Justice Steven's opinion, thus leaving that opinion a vote shy of majority status. Despite the many opinions generated in the lower courts, both in this case and in similar ones, Justice Thomas came up with an argument advanced by no party in this litigation and adopted by no court. He argued that, as he read the text, it appeared to him that the interest rate the Tills should pay should be equal to the risk free rate.
8
Here is the first calamity. The Supreme Court's decision fails to resolve definitively the question that the Court was asked to address. To see the problem, consider what a bankruptcy judge should do if she is confronted with the following three cases. In the first case, she is met with a version of Till. The debtor financed the purchase of his car with a loan at 21%. Due to rising interest rates, three-year treasury notes are yielding 7%, and the prime interest rate that banks charge their best customers is 10%. If the debtor proposes a plan based on an 11.5% interest rate, the court should approve the plan. 2 9 This is just Till revisited.
But things can become more complicated. Let's assume that the next case our intrepid bankruptcy judge receives is from a debtor who, at the time he financed his car, was a better risk than either the Tills or the debtor in our first case. His contract called for an interest rate of 10%. The debtor proposes to use this interest rate in his plan. The court should approve this plan as well. The Stevens approach of prime-plus would approve any interest rate 11.5% or higher (assuming a 1.5% risk premium as in Till), Justice Thomas's risk-free rate interpretation would endorse any plan based on an interest rate of 7% or above, and Justice Scalia's contract rate reading of the statute would validate a rate of 10% or greater. So, the second debtor would receive an interest rate based on Justice Scalia's reading of the statute.
As for our third debtor, he had sterling credit at the time of the car loan, and was able to borrow the funds for his car at a 6.5% interest rate. To garner judicial approval of his plan, our third debtor will have to base his interest rate on the approach created by Justice Thomas. To see why, Justice Scalia's analysis would approve a plan at a 6.5% rate, but this plan would only pass muster with four justices. Justice Thomas's reading of the statute would approve of any plan based on an interest rate of 7% or higher. So, for our third debtor, 7% it is. This is a calamity. Pity the poor lawyer who has to explain the vagaries of these results to his clients. Sometimes being a better credit risk at the time of the loan matters; sometimes it does not. Sometimes the prevailing prime rate matters; sometimes it does not. Sometimes the key is the interest rate that the federal government pays; sometimes it is not. Now, one may be tempted to salvage some respect for the Court by noting that one can locate enough wiggle room to not have the unseemly effect just described. Justice Scalia's opinion allows for evidence to be introduced that would show that the contract rate is no longer appropriate. 30 One may be tempted to argue that this would allow the interest rates in the second and third cases to rise to the level set forth in Justice Stevens's opinion. After all, the contract interest rate reflected a low risk of default, and one would suppose the fact that debtor filed for bankruptcy implies this rate no longer reflects the risk that this debtor possesses.
Yet there are at least two problems with such a face-saving attempt. The first is that it is easy to imagine situations where the debtor has experienced a single event that has increased his debt load but, once this new debt is scaled 29 Justice Stevens's opinion directly supports the use of the 11.5% rate. Justice Scalia's opinion would endorse the 21% figure. While Justice Thomas would prefer 7%, 11.5% is closer to that number than is 21%.
30 See Till, 541 U.S. at 492 (Scalia, J., dissenting).
back, he will remain a relatively safe risk. For example, the debtor's financial distress may stem solely from a judgment in a traffic accident that exceeded the limits of his insurance. Once this debt is discharged, the debtor can service his remaining debts with ease. For him, the low contract rate of interest is indeed appropriate.
More importantly, however, there is little to be said for any approach that places large information burdens on the bankruptcy court. Each bankruptcy judge, on average, handles thousands of cases a year. 3 1 The system survives in large part because although it is judicial in name, it is administrative in practice. The large majority of cases never require any decision by the bankruptcy judge. The system really is not designed to adjudicate the facts of each individual debtor. Any hope that detailed judicial evaluation of the extent to which the debtor's actual ability to repay has changed since the original contract would be feasible founders on reality.
It may be that bankruptcy courts will steer clear of this miasma of shifting interest rates through poor counting. They may well treat Stevens's opinion as a majority opinion even though it is not. Indeed, some courts so far have seemed to take this approach. 32 Of course, it is unclear whether such creative accounting will withstand appellate scrutiny. In any event, it is little redemption for the Court's performance that its ill-effects are tempered by lower courts not taking it seriously. The result in Till is a calamity, pure and simple.
There is a second calamity as well, at least for those who care about commercial law. Indeed, it is this second calamity that, in my mind, pushes Till to the top of list. The Court's handling of the case betrays a certain disdain for commercial law. The three opinions express a decided lack of interest in commercial law in different ways.
Let's start with Justice Thomas. Justice Thomas was content to issue an opinion that left the issue before the Court in an inconclusive draw. One problem is that Justice Thomas's opinion strikes one as odd on its own terms. plan in Till provided that the Tills would give the lender a note issued by a friend of the Tills, the court would have to determine the value of the note at the date of the plan. Such valuation would include the risk that the friend would not pay. If the plan requires payments by the Tills, however, Justice Thomas believes that the risk of nonpayment is no longer taken into consideration. This is surely an odd result. Nothing in the Bankruptcy Code even remotely suggests that Congress gave debtors this type of break. Moreover, no court had adopted Justice Thomas's reading. 33 The statutory language at issue is not of recent vintage, and bankruptcy courts by and large do not have reputations for being pro-creditor. In such a situation, prudence would suggest that the meaning that Justice Thomas found in the statute was not there.
Yet even if we put aside legitimate questions about the quality of the position that Justice Thomas expressed, there is still the troubling fact that he expressed them at all. As is evidenced by Till itself, lower courts have struggled with this issue. One can find four different positions in the opinions generated in the Till litigation prior to the issue reaching the Court. The courts of appeals generally had divided on the issue, one which occurs in hundred of thousands of cases a year. What the lower courts simply needed was a decision telling them which rule to apply.
Faced with this pressing need, Justice Thomas issued his opinion of one. While Justice Thomas did not articulate the reasons behind his decision to write separately, it is easy to see what they were not. It is common knowledge that Justice Thomas adheres to a textualist method of interpretation. Yet it is difficult to consider this case to be a fitting ground to score points for the textualist cause. To be sure, Justice Thomas did accuse his brethren of textual infidelity. "Both the plurality and the dissent ignore the clear text of the statute in an apparent rush to ensure that secured creditors are not undercompensated in bankruptcy proceedings. '34 He asserted that the text was plain because the court had to determine the "value, as of the effective date of the plan, of property to be distributed under the plan." 35 Justice Thomas argued that the word "property" required that one only look at what the plan called for. Yet, what about the words "to be?" These could easily be interpreted as requiring the court to make a guess as to what will in fact be distributed. Justice Thomas, in essence, assumes that all 33 See Till, 541 U.S. at 506 (Scalia, J., dissenting) ("Circuit authority uniformly rejects the risk-free approach.... Justice Thomas identifies no decision adopting his view."). 34 Id. at 486 (Thomas, J., concurring). 
2007]
promised payments will be made. A more realistic approach would reflect the risk of nonpayment.
36
Indeed, there is nothing to suggest that Justice Scalia is a faint-hearted textualist. His opinion in Till focuses squarely on the text of the Bankruptcy Code. 37 While few would characterize Justice Stevens as a textualist, his opinion would not raise textualist hackles. Its conclusion that some risk premium needs to be included rests firmly on the statutory text. 3 8 Justice Stevens and Justice Scalia agree on what the statute requires-a stream of payments, the present value of which (including the risk of nonpayment) equal the value of the collateral-it is the method for determining this number on which they part company. Till is simply not a case where the decision turns on a justice's methodological commitments.
If it is not a dispute over method, what explains Justice Thomas's opinion? The most likely explanation is that he simply reads the statute differently from the rest of his colleagues. After due consideration, he concluded that the statute is best read as requiring a risk-free rate of return.
This conclusion, however, does not necessarily mandate that the Court be left fractured. Justice Thomas was presented with a choice. All of his brethren rejected his reading of the statute. While Justice Thomas was obviously not persuaded by their arguments, they are at least reasonable, and Justice Thomas does not suggest differently. He had three options. One, which he exercised, was to write an opinion that set forth his interpretation of the provision at issue.
A second route Justice Thomas could have taken would have been to vote with one or the other group of four, hence providing a clear rule of decision to the lower courts. Judges do not necessarily endorse all of the arguments of the opinions that they join. While there are obviously no data on this score, one would expect that there are situations where a justice, rather than setting out her own views, simply joins the opinion that is closest to her conception of the appropriate resolution of the case.
Alternatively, Justice Thomas could have articulated his resolution of the interpretative issue before him, but joined one of the other two opinions in order to provide a majority. He could have noted that, in his opinion, all prior courts had gone astray. Yet, with the lower courts in disarray and no support among his colleagues for his opinion, he could have decided which of the two other opinions better captured the language of the statute.
36 See id. at 505 (Scalia, J., dissenting) (recognizing that " [b] ecause there is no guarantee that the promised payments will in fact be made, the value of this property right must account for the risk of nonpayment").
37 See id. (Scalia, J., dissenting) . 38 See id. at 474-77. [Vol. 68:319 This choice presents a question of the judge's role. We have known at least since Bickel that there are virtues in not pressing one's principles at every turn.
3 9 Respect for the need to implement a workable law should at times trump a judge's impulse to boldly state his opinion as if he were the sole decision-maker writing on a clear slate. To be sure, no one suggests that judges should reflexively bow to the will of their colleagues. One can easily imagine situations where other concerns dictate striking out alone. Yet to the extent that one places any value of the running of the system, Till would be a case where this concern should dominate.
Justice Scalia, in his opinion, is not as tone-deaf to the situation as is either Justice Thomas, or, as we shall see, Justice Stevens. He reads the statute as requiring that the secured creditor receive compensation for the risk of nonpayment. His approach presumes that, as a general matter, markets will provide better information about this risk than would a bankruptcy judge. However, in other cases Justice Scalia has demonstrated that his commitment to textualism means that he will eschew any attempt to create a sensible body of commercial law doctrine. 40 To be sure, if one posits that the justices have no expertise or interest in commercial law, one can defend such an approach when it is used to pick among plausible readings of the statute. Such an approach, however, reveals little sympathy for commercial law as a discipline.
Yet the most troubling opinion is that authored by Justice Stevens. Justice Stevens's result can be defended, for reasons I will explain shortly; however, it cannot be done on its own terms. Justice Stevens claims that prime plus 1.5% compensates the lender for the risk posed by the Chapter 13 plan. This is laughable. A spread of 150 basis points is by no stretch of the imagination adequate compensation for the risk which the lender is undertaking. The rate endorsed by Justice Stevens would imply that the average Chapter 13 debtor presents the same risk as does the Ford Motor Company. Ford is undeniably going through difficult economic times. Still, no investor would be willing to swap a $1000 Ford bond for a $1000 repayment obligation in a Chapter 13 plan if both carried the same interest rate. Chapter 13 plans fail at an alarming rate. A bump of one to three percent over the prime rate falls woefully short of compensating this risk. Justice Stevens's opinion simply cannot be squared with commercial reality. One can, however, offer an intelligible defense of the result that Justice Stevens reaches. Sensible commercial law policy suggests that secured lenders should get a promise equal to the value of their collateral. In setting the value of the collateral, however, the Supreme Court and Congress have given secured creditors a windfall. The Bankruptcy Code, codifying and in some respects extending the Court's holding in Rash, now provides that secured creditors are to receive the retail of the car. 4 2 This is a higher amount than the creditor would receive had it foreclosed on its collateral. About the best that can be said of this benchmark is that it is relatively easy to ascertain. Thus, in a world where valuations of collateral are systematically too high, interest rates that are systematically too low may move us closer to the correct amount.
Justice Stevens's stated rationale, however, creates the possibility of mischief by reaching this result through reasoning that implies that courts perform better than markets in making valuation decisions. The opinion can infect other areas of bankruptcy practice. The implicit message to judges is that they need not attempt to square their analysis with any coherent theory of bankruptcy practice. Justice Stevens fails to provide a robust methodology by which future interpretative questions can be adjudicated. The costs of such an approach can be seen in a recent bankruptcy court decision, In re Mirant Corp. 44 Few would confuse Mirant with the Tills. The Mirant corporate group consists of eighty-three related companies. The enterprise produces and markets electric power. When it filed for bankruptcy in 2003, it listed assets in excess of $20 billion. In formulating a plan for reorganization, the parties sparred over valuation, including the value of the securities that the unsecured creditors were to receive. These creditors were by and large sophisticated investors who made investments in a number of companies. The court opined that "Till makes clear that the market in fact does not properly measure the value of an obligation undertaken in a plan." 45 Thus, for determining the value that a creditor receives under a plan, the court believed that the formula approach was appropriate. It was for the court, not the market, to assess the worth of the debtor's securities.
42 See 11 U.S.C.S. § 506(a)(2) (West Supp. 2006 It makes little sense, however, to interpret the Bankruptcy Code in this fashion. It is one thing to acknowledge that, in the absence of a market determination, value is uncertain. 46 It is quite another to insist that bankruptcy judges over the long-run will do a better job of valuing a company than would the market. 47 
